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ELECTION COMMISSION OF INDIA

MODEL CODE OF CONDUCT FOR THE GUIDANCE OF
POLITICAL PARTIES AND CANDIDATES

I. General Conduct

(1) Ne party or candidate shall include in any activity which may aggravate
existing differences or create mutual hatred or cause tension berween different castes
and communities, religious or linguistic.

(2) Criticism of other political parties, when made, shall be confined to thew
policies and programme, past record and work. Parties and Candidates shall refrain
from criticism of all aspects ol private life, not cennected with the public actvitics of the
leaders or workers of other parties, Criticism of ather parties or their waorkers based on
unverified allegations or distortion shall be avoided.

[H}IThere shall be no appeal to caste or communal Teelings for securing voles,
Mosgues, Churches, Temples or other places ol worship shall not be used as forum lor
ciection propagandi.

(4) All parties and candidates shall avoid scrupulously all activities which are
"corrupt practices” and offences under the election law, such as hribing of volers,
intimidation of voters, impersonation of voters, canvassing within 100 meters of polling
stations, holding public meetings during the period of 48 hours ending with the hour
fixed for the close of the poll, and the transport and conveyance of voters o and from
poeling station.

{5) The right of every individual for peaceful and undisturbed home-life shall be
respected, however much the political parties or candidates may resent his political
opintons or activities, Qrganizing demonstrations or picketing before the houses ol
individuals by way of pratesting against their opinions or activities shall not be resorted
o under any circumstances.

[6) No political party or candidate shall permit its or his followers to mianke use of
any individual’s land, building, compound wall ete, without his permission for erecting
Nag-staffs, suspending banners, pasting notices, writing slogans ooc.

(7} Palitical parties and candidates shall ensure that their supporters do not
create obstructions in or break up meetings and processions organized hy other parties,
Workers or sympathisers of one political party shall not create disturbances at public
meetings organized by another political party by putting questions orally or in writing

or by distributing leaflets of their own party. Processions shall not he taken out by one
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party along places at which meetings are held by another party. Posters issued by one
party shall not be removed by workers of another party.
II. Meetings

(1) The party or candidate shall inform the local police authorities of the venue
and time any proposed meeting Well in time so as to enable the police 1o make
necessary arrangements for controlling traftic and maintaining peace and order.

(2) A Party or candidate shall ascertain in advance if there is any restrictive or
prohibitory order in force in the place proposed for the meeting if such orders exisy, they
shall be followed strictly. If any exemption is required from such orders, it shall be
applied for and obtained well in time.

(3) If permission or license is to be obtained for the use of loudspeakers or any
other facility in connection with any proposed meeting, the party or candidate shall
apply to the authority concerned well in advance and obtain such permission or license.

(4) Organizers of a meeting shall invariably seek the assistance of rhe police on
duty for dealing with persons disturbing a mecting or otherwise attempting to create
disorder. Organizers themselves shall not take action against such persons.

I1l. Procession

[1) A Party or candidate organizing a procession shall decide before hand the
time and place of the starting of the procession, the route to be followed and the time
and place at which the procession will terminate. There shall ordinary be no deviation
from the programme.

{2) The organizers shall give advance intimation to the local palice authorities of
the programme so as to enable the letter to make necessary arrangement.

{3) The organizers shall ascertain if any restrictive orders are in force in the
localities through which the procession has to pass. and shall comply with the
restrictions unless exempted speciallv by the competent authority. Any traffic
regulations or restrictions shall also be carefully adhered to.

{4) The organizers shall take steps in advance to arrange for passaye il Lhe
procession so that there is no block or hindrance to traffic, If the procession i very long,
it shall be organized in segments of suitable lengths, so that at convenient intervals,
especially at points where the procession has to pass road junctions, the passage of held
up traffic could be allowed by stages thus avoiding heavy Traffic congestion.

(5) Processions shall be so regulated as to keep as much to the right of the road
as possible and the direction and advice of the police on duty shall be strictly complied

with.
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() If two or more lwtalitilteil parties or candidates ;ﬁurupuac to take processions over
the same route or parts thercof at about the same time, the organizers shall establish
contact well in advance and decide upon the measures to be taken to sce that the
processions do not clash or cause hindrance to traffic, The assistance of the local policye
shall be availed of for arriving at a satisfactory arrangement. For this purpose the parties
shall contact the police at the earliest opportunity.

(7) The pelitical parties or candidates shall exercise control to the maximum
extent possible in the matter of processionists carrying articles which may be put 1o
misuse by undesirable elements especially in moments of excitement,

(8) The carrying of effigies purporting to represent member of other politica
parties or their leaders, burning such effigies in public and such other forms
demonstration shall not be countenanced by any political party or candidate.

IV. Polling Day

All Political parties and candidates shall -

(i) ev-operate with the officers on election duty o ensure peaceful and orderly
polling and complete freedom to the voters to exercise their franchise without being
subjected to any annoyance or obstruction.

(i1} supply to their authorized workers suitable badges or identity cards,

(iii) agree that the identily slip supplied by them to voters hall be on plain
(white) paper and shall not ¢contain any symbol, name of the candidare or the name of
the party;

(iv) refrain from serving or distributing liquor on polling day and during the lorty
cight hours preceding it

(v) not allow unnecessary crowd to be collected near the camps set up hy the
political parties and candidates near the polling booths so as to avoid Confrontation and
tension among workers and sympathizers of the parties and the candidate.

(vi) ensure that the candidaie’'s camps shall be simple They shall not display any
posters, flags, symbaols or any other propaganda material. No eatable shall be served or
crowd allowed at the camps and

[vii) co-operate with the authorities in complying with the restrictions to be
imposed on the plying of vehicles on the polling day and obtain permits for them which
should be displayed prominently on those vehicles.

V. Polling Booth

Excepting the voters, no one without a valid pass from the Election Commssion

shall enter the polling booths,
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V1. Observers

The Election Commission is appointing Observers. If the candidates or hein
agents have any specific complaint or problem regarding the conduct of elections they
may bring the same to the notice of the Observer.

VII. Party in Power

The party in power whether at the Centre or in the State or States concerned,
shall ensure that no cause is given for any complaint that it has used its official position
for the purposes of its election campaign and in particular -

(i) (2) The Ministers shall not combine their official visit with electioneering
work and shall not also make use of official machinery or personnel during the
clectioneering work.

(b) Government transport including official air-crafts, vehicles, machinery and
personnel shall not be used for furtherance of the interest of the party in power;

(ii) Public places such as maidens ete., for holding election meetings, and use ol
helipads tor air-flights in connection with elections shall not be monopolized by itselt
Other parties and candidates shall be allowed the use of such places and facilities on the
same terms and conditions on which they are used by the party in power;

(i) Rest houses, dark bungalows or other Government accammaodation shall not
be monopolized by the party in power or its candidates and such accommaodation shall
be allowed to be used by other parties and candidates in a lair manner but no party or
candidate shall use or be allowed to use such accommadation {including premisces
appertaining thereto) as a campaign office or for holding any public meeting for the
purposes of election propaganda:

(iv) Issue of advertisement at the cost of public exchegquer in the newspapers and
other media and the misuse of official mass media during the election period for
partisan coverage of political news and publicity regarding achievements with a view to
furthering the prospects of the party in power shall be serupulously avoided.

(v} Ministers and other authorities shall nol sanction grants/pavments oul of
discretionary funds from the time elections are announced by the Com mission; and

(vi]) From the time elections are announced by Commission, Ministers and athor
authorities shall not -

{a) announce any financial grants in any form or promises thereol; or

() (except civil servants) lay foundation stones etc. of projects or schemaes ol any
kind; or

(c) make any promise of construction of roads, provision of drinking water
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facilities et or
(d) make any ad-hoc appointments in Government, Public Undertakings cilc,

which may have the effect of influencing the voters in favor of the party in power.

Note : The Commission shall announce the date of any election which shall be a dine
ordinarily not more than three weeks prior to the date on which the notification is likely
to be issued in respect of such elections.

(vii) Ministers of Central or State Government shall not enter any polling station or place
of counting except in their capacity as a candidate orvater ar authorized agent.

Vill Guidelines on Election Manifestos

1. The Supreme Court in its judgment dated 5th july 2013 in SLP{C) No. 21455 of
2008 { S. Subramaniam Balaji Vs Govt. of Tamil Nadu and Others) has directed the
Election Commission to frame guidelines with regard to the contents of election
manifestos in consultation with all the recognized political parties. The guiding
principles ;wltich will lead to framing of such guidelines are guoted below from the
judgment:-

{1} "Although, the law is obvious that the promises in the electinn manifesto
cannot be construed as ‘corrupt practice’ under Section 123 of RI' Act, the
reality cannot be ruled out that distribution of freclhies of any kKind,
undoubtedly, influences all people. It shakes the roat of free and fair elections
to a large degree”.

(i) “The Election Commission, in order to ensure level playing field betiveen
the contesting parties and candidates in elections and also in arder to see
that the purity of the election process does not get vitiated, as in past
heen issuing instructions under the Model Code of Conduct, The
fountainhead of the powers under which the Commission issues these arders
is Article 324 of the Constitution which mandates the Commission 1o hold
free and fair elections.”

(iii) “We are mindful of the fact that generally political parties release their
eloction manifesto before the announcement of  election date, in that
scenario, strictly speaking, the Election Commission will not  have the
authority to regulate any act which is done before the announcement af the
date. Nevertheless, an exception can be made in this regard as the purpose

of election manifesto is directly associated with the election Process’.
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2, Upon receiving the above directions of the Hon'ble Supreme Court, the
Election Commission held a meeting with the recognized National and State
Political Parties for consultation with them in the matter and took note of their

conflicting views in the matter.

During consultations, while some political parties supported the issuance of
such guidelines, others were of the view that it is their right and duty towards voters
to make such offers and promises in manifestos in a healthy democratic polity.
While the Commission agrees in principle with the point of view that framing of
manifestos is the right of the political parties, it cannot overlook the undesirable
impact of some of the promises and offers on the conduct of free and fair elections
and maintaining level playing field for all political parties and candidates.

3. The Constitution under Article 324 mandates the Election Commission, to conduct
elections inter alia to the Parliament and the State Legislatures. Having due regard
to the above directions of the Supreme Court and after consultation with the
Political Parties, the Commission, in the interest of free and fair elections , hereby
directs that Political Parties and Candidates while releasing election manifestos tor
any election to the Parliament or State Legislatures, shall adhere to the following
guidelines :-

(i} The clection manifesto shall not contain anything repugnant to the ideals and
principles enshrined in the Constitution and further that it shall be consistent with
the letter and spirit of other provisions of Model Code of Conduct.

(ii) The Directive Principles of State Policy enshrined in the Constitution enjoin upon
the State to frame various welfare measures for the citizens and therefore there can
be no objection to the promise of such welfare measures in election manitestos.
However, political parties should avoid making those promises which are likely to
vitiate the purity of the election process or exert undue influence on the voters in
exercising their franchise.

{iii) In the interest of transparency, level playing field and credihility of promises, it
is expected that manifestos also reflect the rationale for the pramises and broadly
indicate the ways and means to meet the financial requirements for it. Trust of voters

should be sought only on those promises which are possible to be fulfilled.
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HIGH COURT OF PUNJAB & HARYANA AT CHANDIGARH
Civil Writ Side Civil Writ Petition No. 270 of 1997
(Decision dated 27.5.1997)
Harbans Singh Jalal, Ex-MLA ...Petitioner
S/o S. Mehar Singh, R/o Shri Jalal Ashram,
Harbans Nagar, Bathinda (Punjab)
Vs.

1. Union of India, through Secretary, ..Respondents
Ministry of Home Affair, New Delhi

. State of Punjab through Secretary (Home) Chandigarh.

. Election Commission of India, New Delhi

. Mr. M. S. Gill, Chief Election Commissioner Ashoka Road, New Delhi
. Mr. KVS Ramamurthy, Election Commissioner New Delhi

SUMMARY OF THE CASE The Election Commission announced the programme for the
general election to the Punjab Legislative Assembly on 30th December, 1996. Simultaneously, the
Commission informed the State Government and all other authorities concerned that the Model
Code of Conduct would come into effect from the date of announcement of the election schedule
by the Commission (i.e. on 30th December, 1996). Prior to the announcement of the election
schedule by the Election Commission, the political party in power in the State, namely, Indian
National Congress, had announced certain welfare measures and schemes at a State level
conference on 22nd December, 1996. These welfare measures and schemes were to be implemented
with effect from 1st January, 1997. Enforcement of Model Code of Conduct from 30th December,
1996 affected the implementation by the State Government of the said welfare schemes from 1st
January, 1997. The present writ petition was filed before the Punjab and Haryana High Court
contending , inter alia, that the Model Code of Conduct could be brought into force only from the
date of actual notification of the election by the Governor of the State and not from the date of
announcement of the election schedule by the Election Commission and that the Election
Commission could not control the activities of the Government during the period between the
announcement of the election schedule and the notification of the election by the Governor. The
High Court dismissed the writ petition, holding that the Election Commission is entitled to take
necessary steps for the conduct of a free and fair election, even anterior to the date of issuance of
notification of election by the Governor, and from the date of announcement of the election by the
Commission. While doing so, the Model Code of Conduct adopted to be followed by all political
parties, can be directed by the Commission to be followed from the date of announcement of
election schedule by it.

Writ Petition under Article 226 of the Constitution of India Prayed that this court be pleased
to call for the record of this case and after perusal may pleased to

Ot i W N

(a) Issued a writ, order or direction quashing the instructions issued by the Election
Commission by way of fax message whereby State Govt. has been restrained from
implementing welfare measures for the general public at large;

(b) Issue a writ order or direction communing the State Govt to implement the welfare
measures announced for welfare of general public at large, ignoring the illegal and
unconstitutional restrictions imposed by Election Commission;

(c) Dispense with service of advance notice on respondents;
(d) exempt filing of certified copies of annexure;
(e) award cost of the petition in favour of the petitioner.

It is further prayed that during the pendency of this petition, the operation of the instructions
issued by the Election Commission (p-4 & 5) may be stayed.

Dated the 27th May, 1997 JUDGMENT
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Present :— The Hon’ble The Chief Justice K. Sreedharan,
The Hon’ble Mr. Justice Swatantar Kumar

For the Petitioner : Mr. R. S. Randhawa, Advocate with Mr. G. S. Chahal, Advocate For the
Respondents : Mr. Arun Nehra, Advocate for Respondent No. 1,

Mr. G. S. Grewal, Advocate-General, Punjab with Mr. D. S. Dhillon, Deputy Advocate-General
For Respondent No. 2

Mr. M. L. Sarin, Senior Advocate with Mr. Hemant Sarin, Advocate for Respondents 3 to 5 K.
SREEDHARAN, C. J.

An issue of far reaching consequences is raised in this writ petition. It is whether; Election
Commission can control the activities of Government during the period subsequent to the
announcement of election to the Parliament or the Legislative Assembly of a State before
notification in that regard is issued by the President of India or the Governor of a State, as the
case may be? Short facts, necessary for disposal of this case are as follows. Petitioner was a former
Convenor of Kisan Dal which is a Wing of Shiromani Akali Dal, in short, SAD. He claims to be a
public man and states that he is aggrieved by the illegal and unconstitutional action of the Election
Commission in imposing the restrictions on the Government of Punjab on the eve of the general
elections to the Punjab State Legislature. The term of the then Assembly was to expire on March
15, 1997. SAD Party had announced free electricity to agricultural sector; abolition of octroi and
Inspector Raj and other welfare measures. The Party then in power, namely, Congress also
announced various welfare measures for the people of the State. Virtually, the policies announced
by the parties are same, aimed to the welfare of the common people, Ruling party announced
various ameliorative measures for the benefit of agriculturists, trade and industrial sector; for
the welfare of women; for the welfare of people belonging to economically backward classes; war
widows; pensioners; students; Food and supplies sector and Transport sector etc. They were so
announced in a State level conference held on December 22, 1996, at Ludhiana. Majority of the
schemes announced are unobjectionable, aimed to uplift the common man. The ruling party also
announced that some of the schemes formulated by them would be implemented with effect from
January 1, 1997. It is stated by the petitioner that the office bearers of SAD approached the
Election Commission to prevent the Government from proceeding with the implementation of
the schemes. Even though Election Commission had no legal or constitutional authority to interfere
with the working of the Government in power, the Chief Election Commissioner announced the
poll dates on December 30, 1996. Thereupon, he started exercising control to stall the
implementation of policies announced by the State Government on Dec. 22, 1996. Immediately on
the announcement of the poll dates, the Commission caused to send Annexure p-5 fax message to
the Chief Secretary and the Chief Electoral officer stating that the Model code of conduct and ban
on transfer of election related officers will be applicable in the State. Any violation of instructions
regarding non-transfer of officers, payment of grants out of discretionary funds and guidelines
enumerated in Model code of conduct for political parties and candidates will be viewed very
seriously and necessary action as deemed appropriate would be taken on each case of violation.
Annexure p-4 Press Note issued by Election Commission on December 30, 1996, stated that
Commission has to recommend to the Governor of Punjab to issue notification under section 15 of
the Representation of the People Act, 1951 (hereinafter referred to as the Act), for issuing the
requisite notification for the election to Punjab Legislative Assembly. Governor was to issue the
notification on January 13, 1997, and the poll to take place on February 6, 1997. When the
notification was to be issued by the Governor on January 13, 1997, it is the petitioner’s contention,
that Election Commission had no authority to impose any restriction whatsoever in the functioning
of the Government in power with effect from the date of announcement of election up to the date
of issue of notification. The argument of the petitioner is that unless a notification is issued by the
Governor, as contemplated by section 30 of the Act, Election Commission cannot exercise any
power, or rule in the conduct of election. Pursuant to the notification issued under section 15 of
the Act, Election commission shall issue notification under section 30 of the Act, fixing dates for
making nomination; their scrutiny; for their withdrawal by the candidates; date of poll and date
before which election shall be completed. Prior to issue of such a notification, the Election
Commission cannot have any superintendence over the activities of the Government. Election
Commission has the power of superintendence of the conduct and control of elections from the
date of issue of notification by the Governor and not from any earlier date. Viewed in this light, it
is contended that the action of the Election Commission by directing the State Government, as
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per Annexure p-5 fax message, to adhere to the Model code of conduct, and other directions, is
illegal and beyond their jurisdiction. Attempt on the part of the Election Commission to restrain
the Government from implementing the welfare measures announced by Government, is totally
beyond jurisdiction; hence unconstitutional. The Model code of conduct is not having any statutory
backing. It is not mandatory either. Implementation of such a code of conduct, if at all, can be
resorted to by the Commission only after the issuance of the notification by the Governor. Before
the issuance of such a notification, Commission cannot assume powers which are available to
them in regard to the conduct of elections. On these bases, petitioner prayed for the issuance of a
writ of certiorari quashing the instructions given to Government of Punjab in Annuxure p-5
message. He also prayed for the issuance of a writ of mandamus directing the State Government
to implement the welfare measures announced by them ignoring the message Annexure p-5 sent
by the Election Commission. First respondent, the Union of India, filed written statement
supporting the contention that neither Article 324 of the constitution of India nor any other
provision of the Constitution or any election law empowers the Election Commission to legally
enforce the Model Code of Conduct or their other standing instructions that are impugned in the
writ petition. According to Government of India, Election Commission has been of the view that
under Article 324 of the Constitution, it is empowered to enforce the provisions of Model Code of
Conduct and other instructions like bar on transfer of officials connected with the election work,
bar on making payments from the discretionary funds etc. from the date it announced election.
The said view of the Election Commission is not having any statutory backing and as such no legal
consequences would follow from the breach of those provisions. Though the Model Code of Conduct
was formulated by the Election Commission in 1968 in consultation with political parties for
their guidance, the Central Government or the State Governments, were not parties in formulation
of that code of conduct. The Model Code of Conduct was intended to be followed voluntarily by
political parties so as to maintain election campaign on healthy lines to ensure peace and order
during the campaign period. Central Government has categorically stated that the jurisdiction of
the Election Commission under Article 324 of the Constitution in relation to general elections to
the Assembly of a State begins only with issue of notification under section 15 of the Act. Article
324 of the Constitution vests in Election Commission the superintendence, direction and control
of conduct of elections, as would be necessary for the performance of the above functions only. On
behalf of State of Punjab, second respondent, Joint Secretary to Government, Punjab, Department
of Home Affairs and Justice, filed written statement dated January 13, 1997. After admitting
receipt of Annexure p-5 fax message sent by the Election Commission on December 30, 1996, it is
contended that though the notification for poll was to be issued on January 13, 1997, the
Commission enforced restrictions on the administration with effect from December 31, 1996. By
the above action. Election Commission has interfered with the administration of the State and
has prohibited the implementation of various social schemes which the State Government were
under obligation to fulfil, Election Commission should not have interfered with the implementation
of the schemes announced prior to the commencement of election process, which commenced only
by the issue of notification by the Governor. According to the State Government, Election
Commission is competent to exercise its powers and to issue guidelines for enforcement of the
Model Code of Conduct only from the date of issue of the notification till the declaration of the
result of the election. It was further submitted that the State of Punjab did fully comply with all
instructions issued by the Election Commission in keeping with the sanctity of the constitutional
body. On behalf of the Election Commission, a detailed written statement has been filed. According
to them, the Government of Kerala took steps to evolve a code of conduct for observance by
organised political parties prior to the general election of 1960. The code was discussed and
approved by representatives of leading political parties. In December, 1966, the same code was
adopted at a conference of the representatives of political parties in Kerala. In 1966, that model
code was accepted by the political parties in the States of Madras, Andhra Pradesh and West
Bengal. In 1968, Election Commission circulated that code to all recognised political parties in
India and to the State Governments. On acceptance by the political parties, it was extended
throughout the country. In 1996, a series of meetings were held by the Commission with recognised
political parties at National and State levels. All stressed need for observance of the model code
of conduct and appreciated the efforts of the Commission to ensure its compliance. Some of the
national parties even desired that the model code of conduct should be enforced at least three
months prior to the date of election so that the party in power may not misuse the governmental
machinery and its power for its partisan ends. The model code of conduct was not framed by the
Commission unilaterally, but by the consensus of all political parties. Its implementation is
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necessary for the conduct of free and fair election and to ensure that no political party gets an
unfair advantage by virtue of its being in power at the time of election. Announcement of election
is made prior to the issuance of statutory notification, as contemplated by section 15 of the Act. If
implementation of the model code of conduct is postponed to the date of notification, it will defeat
the very purpose of the said code of conduct. No political party has, till date, come forward, to
challenge the adherence of the model code of conduct by the Commission. Challenge now put
forth by the petitioner in his individual capacity is only to be dismissed. If the model code of
conduct is not followed simultaneously with the announcement of election, it would give political
parties and candidates opportunity to violate the same in between the dates of announcement of
election and issuance of statutory notification. That will give opportunity to parties and candidates
to resort to evil practices, if not corrupt practices. If the petitioner’s contentions are accepted.
Election Commission will have to remain a mute spectator to blatant violations of the code of
conduct and the elections will turn out to be a farce. It is to avoid such a situation that the model
code of conduct provides that it shall come into force from the date of announcement of election.
Apex court has, on many occasions, critically commented on the laxity of the election laws
concerning election expenses as well as misuse of official machinery for the purpose of
electioneering. Dilute the principle of free and fair election which is a corner-stone of our
democracy. Use of official machinery for furthering election prospectus in some cases will fall
outside the net of corrupt practices mentioned in section 123 of the Act, but will certainly vitiate
the atmosphere of free and fair elections. Philosophy underlying the model code of conduct is that
unfair advantage should not be taken by the ruling party because of its being in power to tilt the
views of the electorate on the eve of election. The present writ petition has been filed purporting
it to be in public interest. Actually, this writ petition is aimed at defeating the purpose of holding
a free and fair election. In this view, it is contended that writ petition has only to be dismissed.
Chief Election Commissioner, Dr. M. S. Gill, has been impleaded in these proceedings by name as
fourth respondent. Allegations of mala fides have been made against him. So, he has filed a separate
written statement denying those allegations. According to him, Election Commission is a
multimember body, he being only a member. All its members took the decision and announced the
election. He has no mala fide intention to interfere with the functioning of any Government.
Election to Punjab Legislature took place on February 7, 1997. Notification of that election was
issued by the Governor of Punjab on January 13, 1997. Election Commission announced the election
to the Punjab Legislative Assembly on December 30, 1996, by issuing Annexure p-4 Press Note.
Side by side with the Press Note, Annexure p-5, fax message was sent to the Chief Secretary to
Government, Punjab requiring them to follow the model code of conduct. State Government in
their written statement admitted that they have duly complied with the instructions issued by
the Election Commission in view of the sanctity of the Constitutional body. Thus, all the directions
given by the Election Commission in Annexure p-5 were complied with from the date of
announcement of election i.e., from Dec. 30, 1996, and the Election has been properly held on
February 7, 1997. So, the issues raised in this writ petition have become academic. Even so, learned
counsel appearing on either side wanted to have an authoritative pronouncement regarding the
powers of the Election Commission between the dates of announcement and notification for the
conduct of free and fair election. Therefore, we have heard counsel at length and we are passing
this judgement. One of the contentions raised by the counsel representing petitioner is that the
Election Commission announced the election to the Punjab Legislative Assembly on December
30, 1996. When its term was to expire on March 15, 1997. The announcement made virtually two
and a half months prior to the date of expiry of the term was improper and it will go to substantive
the contention that Election Commission was bent upon stalling the welfare measures announced
by Government in power, on December 22, 1996. Annexure p-4 is the Press Note issued by the
Election Commission announcing the election to the State Legislative Assembly. Along with election
to the Punjab State Legislative Assembly, bye-elections to the Houses of the People/State
Legislative Assemblies and State Legislative Councils were announced. Reasons for making the
announcement early, are stated in the notification. As per Section 15 of the Act, Election
Commission is bound to hold the election for the purpose of constituting a new Legislative
Assembly. In Punjab, general election was to be held otherwise than on dissolution of the existing
Legislative Assembly. So, general election could be held at any time within a period of six months
immediately preceding the date of expiry of the term of the Legislative Assembly. The term of the
elected Legislative Assembly was to expire on March 15, 1997. So, at any time, within six months,
preceding March 15, 1997, general election to the Punjab Legislative Assembly could be held. The
announcement made on December 30, 1996 of the election to be notified on January 13, 1997 falls
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within the period of six months mentioned in Section 15 of the Act. Therefore, it cannot be said
that notification violated any statutory provision. Reasons for making the announcement for an
early election are also stated in the Press Note. One such reason is presentation of Union budget
and the presentation of the budgets of various States during the last week of February. According
to Commission, holding of elections nearer to the date of presentation of budget will cause
difficulties to the Government. The said reason is reasonable one and we do not find any ground
to doubt its bona fides. Further, the Press Note states that bye-election to three Parliamentary
Constituencies; biennial election to fill 13 vacancies in the Legislative Council of Uttar Pradesh;
bye-election to fill one seat in the Legislative Council for Karnataka, were also announced as per
Annexure p-4 Press Note. After considering all relevant factors, Commission announced general
election to the Punjab Legislative Assembly; bye-election to three seats of Lok Sabha; 17 seats to
various State Legislative Assemblies; one seat to Karnataka Legislative Council and 13 seats to
the Legislative Council of Uttar Pradesh. The announcement of election to various bodies cannot
be termed as mala fide on the basis that election to Punjab Legislative Assembly was stated to be
held a few days prior to the expiry of its term. In these circumstances, we are clear in our mind
that the allegation of mala fides made by the petitioner against the fourth respondent has only to
be rejected and we do so. Before proceeding further, learned counsel representing Election
Commission has fairly and rightly submitted that Election Commission’s actions are subject to
judicial review by the High Court in exercise of the powers under Article 226 of the Constitution;
that Election Commission has never tried to interfere with day to day administration of any
Government and that the election process starts only on the issue of a notification contemplated
by section 15 of the Act. The short question now to be dealt with is: whether the Election
Commission has any authority to direct the Government to follow model code of conduct, adopted
by various political parties? The fact that a model code of conduct has been adopted by all recognised
political parties, is not in dispute. As per the said code of conduct, certain norms are to be followed
by the political parties and the party in power which faces election. On the eve of election, it has
been agreed among the political parties that no action is to be taken to influence the electorate.
The party in power is not to make use of governmental machinery for the betterment of its prospects
in the ensuing elections. It is also provided that Ministers and other authorities shall not sanction
grant or payment out of discretionary funds from the time the elections are announced by the
Commission. So, the date of announcement by the Commission has been accepted by all political
parties as a date to be reckoned for following the model code of conduct. The argument advanced
by the counsel representing the petitioner and the Central Government is that under Article 324
of the Constitution, Commission has the power of superintendence, to issue directions and to
control the conduct of all elections. The conduct of election, according to the learned counsel
starts only by issuance of a notification under section 15 of the Act. In support of this argument,
reliance has been placed on the decisions in N. P. Punnuswami v. Returning Officer, Namkkal,
A.I.R. 1952 Supreme Court 64. Hari Vishnu Kamath v. Ahmad Ishaque, A.I.R. 1995 Supreme Court
233; Mohinder Singh Gill, v. The Chief Election Commissioner, New Delhi, A.I.LR. 1978 Supreme
Court 851 and Lakshmi Charan Sen v. A K.M. Hassan Uzzaman, A.I.R. 1985 Supreme Court 1233.
In the first case, appellant filed nomination for election to the Madras Legislative Assembly.
Returning Officer, on scrutiny, rejected the same. He moved the High Court under Article 226 of
the Constitution for the issuance of a writ of certiorari to quash the order of the Returning Officer.
High court dismissed that application in view of the provisions contained in Article 329 (b) of the
Const}tution. While upholding decision rendered by the High Court, their lordships took the
view that the word “election” used in Part XV of the Constitution should take in the entire process
to be gone through to return a candidate to the legislature and that it should have the same
meaning wherever that word is used in the said part of the Constitution. In Hari Vishnu Kamath’s
case arising out of an election petition, their lordships followed the view expressed in N. P.
Pannuswami’ case (supra) that the word “election” in Article 329 (b) was used in a comprehensive
sense as including the entire process of election commencing with the issue of a notification and
terminating with the declaration of election of a candidate. In Mohinder Singh Gill’s case (supra)
also, their lordships reiterated the view that election has a very wide notation commencing from
the issue of the notification calling upon the electrorate to elect, and culminating in the final
declaration of the returned candidate. Goswami, J., in his concurring judgment opined, — “.....it is
well-settled that election covers the entire process from the issue of the notification under section
14, to the declaration of result under section 66 of the Act.....” The above view has been followed in
the latter decisions as well. On the basis of this statement of law made by their lordships, it is
contended by counsel representing petitioner that Election Commission can give any direction to
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Government only after the issuance of a notification under section 15 of the Act. At no point of
time prior to the issuance of the notification can the Election Commission issue any direction to
any authority, it is argued. In N. P. Punnuswami’s case (supra) the Constitution Bench, quoted
with approval, the following passage from Halsbury’s Laws of England Edition 2, volume 12 under
the heading “Commencement of the Election”,— “Although the first formal step in every election
is the issue of a writ the election is considered for some purpose to begin at an early date. It is a
question of fact in each case when an election begins in such a way as to make the parties concerned
responsible for breaches of election law, the test being whether the contest is ‘reasonably imminent’.
Neither the issue of the writ nor the publication of the notice of election can be looked to as fixing
the date when an election begins from this point of view. Nor, again, does the nomination day
afford any criterion. The election will usually begin at least earlier than the issue of the writ. The
question when the election begins must be carefully distinguished from that as to when ‘the conduct
and management of an election may be said to begin. Again, the question as to when a particular
person commences to be a candidate is a question to be considered in each case.” The ‘writ’
mentioned therein, according to us, can be the notification, contemplated by section 15 of the Act.
The conduct and management of the election may start from the date of issue of notification, but
it is to be considered that the election begins earlier to the date of the notification. Parties to the
election will begin their activities prior to the date of notification. It can safely be held that such
activities will begin from the date of announcement of the date by the Election Commission.
Activities of parties during the time log between the date of announcement and the date of
publication of the notification, should necessarily have effect in the ensuing election. Actions
resorted to by the parties during this period may tend to influence the electorate. Are such actions
of the candidates to be curbed by the Election Commission? In Halbury’s Laws of England, Fourth
Edition, volume, 15 under the heading, “684. Meaning of ‘candidate.” it is observed that a candidate
may be guilty of bribing or treating and election expenses may be incurred on his behalf even
though the bribery or treating takes place, or expenses are incurred, before he comes within the
statutory definition of candidate. One becomes a candidate only on filing the nomination pursuant
to the notification, but law states that his actions prior to his becoming a candidate within the
statutory definition are also to be taken note of for deciding the issue as to whether he is guilty of
the offence under the election law. In paragraph, 712 of the same book, it is observed that a
person can incur election expenses before he has been formally adopted by a party as a candidate.
An election has been held to begin for the purpose of election expenses at periods varying from
four months to thirty months before the date of the poll. It states,.—— “The necessity for
determining when an election begins has been criticised on the ground that the real test laid
down by the statute is not one of time but of motive; expenditure must be in reference to the
conduct or management of the election. As the statute expressly recognises that election expenses
may be incurred before the election, it seems that the real issue in the cases considered above was
the date when a particular candidate began the conduct or management of the election. This date
might, at the same election, be different for different candidates.” As per this, it is crystal clear
that the conduct and management of election cannot be decided with reference to the date of
notification of the election. It can apply to the conduct and management of the election anterior to
the date of notification. It is the common case that Election Commission is duty bound to ensure
free and fair election. For the said purpose, Election Commission is clothed with the powers
emanating from Article 324 of the Constitution. According to their lordships of the Supreme
Court ‘A.I.R. 1978 Supreme Court 851), Constitution has made comprehensive provision in Article
324 to take care of surprise situations. Their lordships observed, — “The Constitution contemplates
a free and fair election and vests comprehensive responsibilities of superintendence, direction
and control of the conduct of elections in the Election Commission. This responsibility may cover
powers, duties and functions of many sorts, administrative or other, depending on the circumstance.”
Goswami, J. in his concurring judgment in that decision observed,- “The Commission may be
required to cope with some situation which may not be provide for in the enacted laws and the
rules. That seems to be the raison d’ etre for the opening clause in Article 327 and 328 which
leaves the exercise of powers under. Article 324 operative and effective when “it is reasonably
called for in a vacuous area. There is, however, no doubt whatsoever that the Election Commission
will have to conform to the existing laws and rules in exercising its powers and performing its
manifold duties for the conduct of free and fair elections.” In A. Neelalohithadasan Nadar v. George
Mascrene, 1994 Supp (2) Supreme Court Cases 619 their lordships stated that the principle of
purity of election must have its way. The Election Commission is not only to see that free and fair
election is to be held, but the purity of election should also be observed. What is a meant by purity
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of election?According to us, it means the election should not only be free from corrupt practices
but also free from evil practices. In Ghasi Ram v. Dal Singh, A.ILR. 1968 Supreme Court 1191,
Hidayatullah, J., (as his lordship then was), observed, — “Election is something which must be
conducted fairly. To arrange to spend money on the eve of elections in different constituencies,
although for general public good, is when all is said and done an evil practice, even if it may not be
corrupt practice. The dividing line between an evil practice and a corrupt practice is a very thin
one. It should be understood that energy to do public good should be used not on the eve of
elections but much earlier and that even slight evidence might change this evil practice into
corrupt practice. Payments from discretionary grants on the eve of elections should be avoided.”
From this statement of law, it is evident that activities on the eve of election should also be for the
conduct of a free and fair election. “Eve of election” can only be the period prior to the date of
notification of election. By the date of notification, the process of election starts. It is not with
reference to the date after process of commencement of election, their lordships referred to the
period ‘on the eve of election’. So, according to us, during the eve of election also, the Election
Commission should ensure that nothing which tends to interfere with the conduct of free and fair
election, takes place. Viewed in this light, we are of the considered view that Election Commission
should take necessary steps for conduct of free and fair election even before the date of the issue
of the notification. Petitioner has no case that Election Commission acted against any statutory
provision. Their action in directing the Government to follow model code of conduct did not amount
to issuing direction to act against any provision of law. When it is seen that the Election
Commission has been entrusted with the responsibility to have a free and fair election which
should be pure, and the source of their power is Article 324 of the Constitution, we are clear in
our mind that the action taken by them in issuing Annexure p-5 is not at all illegal or arbitrary.
The existence of political parties and their participation in election cannot be denied by any one.
In the present democratic system prevailing in India, political parties play a vital role in the
administration of the country. Leaders of the political parties, in their wisdom, evolved a model
code of conduct, to be followed by them in election. That was so framed by them under the auspices
of the Election Commission. That code does not contain any provision contrary or derogatory to
any enactment. Such a code of conduct when it is seen that it does not violate any of the statutory
provisions, can certainly be adopted by the Election Commission for the conduct of free and fair
election which should be pure as well. On the eve of election, political parties or candidates may
come forward with tempting offers to the electorate to win their favour. If such a course is allowed
to be resorted to by the parties or the candidates contesting the elections, it will certainly
undermine the purity of elections. In such a situation, if Election Commission took steps to
implement the code of conduct which in no way infringes any of the laws, this Court, in exercise of
the powers under Article 226 of the Constitution, is not to interfere. Election Commission has not
taken any step to prevent activities of the party which is in power during the period prior to the
date of announcement of the election. Knowing the situation, Election Commission announced
the election more than three weeks prior to the issuance of the notification under section 15 of
the Act. This period of three weeks is to apprise the political parties of the ensuing elections, for
enabling them to prepare for the election. The said period intervening between the date of
announcement and date of notification, is not at all unreasonable. During the short period preceding
the notification, the Election Commission compels the political parties, the party in power and
the candidates to behave in a manner which will not undermine conduct of free and fair election.
On the basis of the observations made by the Supreme Court regarding payments from the
discretionary grants at the disposal of the Ministers on the eve of election, Election Commission
suggested law to be passed on the issue. Government of India, after considering that suggestion,
took a decision that instead of making provisions in the rules regulating the disbursements from
the discretionary grants, a convention should be adopted that for a period of three months
immediately prior to the polling no expenditure should ordinarily be incurred from the Ministers’
discretionary grants. So also, the Government of India in their communication dated October 28,
1969, took the view that instead of making any specific provision in the rules regulating
disbursement from discretionary grants, a convention should be evolved that for a period of three
months immediately prior to the polling, no expenditure should ordinarily be incurred from a
Minister’s discretionary grant. These decisions taken by the Government show that Government
was inclined to have conventions on these matters and not to have statutory provisions. In such a
situation, the action on the part of the Election Commission in directing Governments to follow
the model code of conduct adopted by the various national parties appears to be quite legal and
proper. Election Commission has categorically stated that they have not interfered with the day
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to day decisions of the State Government. They only wanted officers connected with election to be
retained as their respective places. They also wanted to ensure the conduct of free and fair election
without interference by officers as well. If permanent executives of the State took into their
heads that some of the actions which the political executive wanted to implement, as violative of
directions given by the Election Commission, the Election Commission cannot be faulted. No
direction of the Election Commission having the effect of interfering with the day to day decisions
of the Government, has been brought to our notice either. In such a situation, we are not in a
position to find any illegality in the action resorted to by the Election Commission. In view of
what has been stated above, we are clear in our mind that the Election Commission are entitled
to take necessary steps for the conduct of a free and fair election even anterior to the date of
issuance of notification, from the date of announcement of the election. While doing so, the model
code of conduct adopted to be followed by all political parties including the political party in
Government, can be directed to be followed by the Election Commission. Action of the Commission
in this regard cannot be faulted, for the said model code of conduct adopted by the political parties
does not go against any of the statutory provisions. It only ensures the conduct of a free any fair
election which should be pure. Writ petition fails. It is accordingly dismissed.

Sd/-

K. SREEDHARAN, CHIEF JUSTICE.

Sd/-
May 27, 1997 SWATANTER KUMAR, JUDGE.
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